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ABORIGINAL HERITAGE — ARCHAEOLOGICAL SITE PROTECTION 
Grievance 

MR K.J.J. MICHEL (Pilbara) [9.46 am]: My grievance today is to the Minister for Aboriginal Affairs. On 24 May, 
Rio Tinto destroyed two ancient rock shelters in Juukan Gorge to expand its Brockman 4 mine. Three weeks ago, 
very few people had ever heard of Juukan Gorge. This once archeologically rich site is now on the radar of a global 
audience. The destruction of these sites should not have been allowed to happen. I feel personally anguished that 
these caves were destroyed. I feel sad for the traditional owners, the Puutu Kunti Kurrama and Pinikura people, who 
have lost an irreplaceable monument to their ancient history. I feel very unhappy that what I thought was a great 
relationship between PKKP and Rio Tinto has been damaged by these explosions. I feel acutely embarrassed and 
somewhat ashamed that the destruction of these rock shelters has reflected badly on the great Pilbara region. 
Since the destruction of the sites, there has been extensive media coverage about how we as a state in the modern 
era should have adequate and workable laws and administrative arrangements to protect significant places of cultural 
value to Aboriginal people as well as scientific and heritage value to the wider community. It has been widely 
reported that the company was operating within the law because it had approval from the then minister in 2013 
under section 18 of the Aboriginal Heritage Act 1972 to destroy the site, with the condition that a major salvage 
operation take place. But that does not make it right. From the overwhelming community condemnation of Rio Tinto, 
we have seen that the company’s actions in blowing up the site is an affront to the wider community’s values. The 
damage to Rio Tinto’s reputation at a global level has been severe. That particularly saddens me because I know 
that the company has invested heavily in the quality of its relationship with a number of native title groups in the 
Pilbara region where Rio Tinto operates 11 iron ore mines and conducts extensive exploration activities.  

I feel confident that Rio Tinto and the Puutu Kunti Kurrama and Pinikura people will rebuild their relationship—
it is in the interests of both to do so. My question to the minister is: how will the McGowan government’s reform 
of the Aboriginal Heritage Act 1972 change the situation so that this sort of destruction of significant Aboriginal 
sites does not happen again? I repeat: does not happen again. What is it about the Aboriginal Heritage Act that is 
so flawed that this destruction was allowed to occur? How can we ensure that the evolving system of agreement, 
which recognises native title, is reflected in the proposed new Western Australian Aboriginal heritage regime? How 
can Western Australia ensure that wealth creation through resource development, much of which comes from the 
Pilbara, respectfully coexists with the fundamental imperative of protecting Aboriginal culture and archaeological 
heritage? Thank you, minister, for taking my grievance. 

MR B.S. WYATT (Victoria Park — Minister for Aboriginal Affairs) [9.50 am]: I thank the member for Pilbara 
for his grievance today. It is a very important topic in an area that I have been working on for a long time; indeed, 
since well before coming into government. The Aboriginal heritage process is worth reflecting on for a minute by 
way of background, member for Pilbara. 

The Aboriginal Heritage Act went through Parliament in 1972, which was before I was born; and looking around 
this place, it was before many of us were born, which highlights the fact that it is an old regime. Over the years, it 
has broadly remained unchanged. From 1972 until 1993, with the passage of the Native Title Act 1993, the heritage 
act was really the only legislative point that Aboriginal people had to defend what was happening to their country. 
Up until 1993—actually, a bit beyond 1993—the heritage process in Western Australia was incredibly fractious. 
I refer, for example, to the Noonkanbah and Argyle disputes and the Aboriginal Heritage (Marandoo) Act 1992, 
which was passed during the Carmen Lawrence government and provided that the heritage act would not apply to 
the whole mine area that was operated by Conzinc Riotinto of Australia in the bad old CRA days. It was a fractious 
area because the act comprised the only rights that Aboriginal people had. 

With the Native Title Act, the passage of time and the most recent mining boom, agreements between miners and 
Aboriginal groups have created other heritage processes and those heritage processes are generally much better than 
exist under the act. Over time, the section 18 process under the heritage act has gone from the fractious government 
versus traditional owner groups to a process whereby, generally, by consent or with no objection, a section 18 will 
come to the desk of the minister of the day that is usually consistent with agreements being reached. By way of an 
aside, it is worth noting that it is not just miners who apply for section 18s; almost the same number are applied for 
by local governments, utilities and state government agencies, unsurprisingly. The fractious nature has been dealt 
with in those heritage agreements. We have one with the Noongar people and hopefully the court process will finish. 
The Yamatji agreement was announced recently and there is one with the Miriuwung and Gajerrong people. We 
create these processes separate from the act but, of course, the act is still there and the section 18 process still applies. 

In respect of the Puutu Kunti Kurrama and Pinikura people, the member is quite right: it has been particularly tragic 
for the range of reasons that the member pointed out, with one being that clearly we have lost a very significant 
site. The section 18 process does not discriminate on the basis of significance. If a local government wants to repair 
a retaining wall on the Swan River, bearing in mind that the Swan River itself is a site, it has to apply for a section 18 



Extract from Hansard 
[ASSEMBLY — Thursday, 18 June 2020] 

 p3911b-3913a 
Mr Kevin Michel; Mr Ben Wyatt 

 [2] 

notice. That is not contentious and the South West Aboriginal Land and Sea Council, through the Whadjuk working 
party, would agree to that. But it is the identical process to destroy a site of extreme significance. This is one of 
the things we need to fix. We have been consulting over the last number of years. I accept that it has taken a long 
time, but it has necessarily taken a long time to come up with a new act. When I went into this process originally, 
I thought maybe we could amend the act, but clearly we cannot. We need to abolish the act and replace it with 
a new regime, which will do a range of things. It will provide a broader definition of “site” because the definition 
of “site” under section 5 of the act is no longer adequate. Similarly, we will also be able to discriminate against 
“significance”. We will prioritise the agreements that are made. We need to ensure that traditional owners are 
backed by legislation in the agreements that they reach, not just with miners. I make the point that miners are a big 
player but so are governments, private landowners et cetera in how they deal with Aboriginal heritage sites. 
Importantly, something that has really stuck in the core of Aboriginal groups for a long time is that under the act, 
the land user is entitled to a right of appeal but the Aboriginal group is not entitled to the same right. The land user 
is the company in a mining lease and it can appeal. We will correct that, member for Pilbara. 

We have been in consultation for a long period, not just with traditional owner groups but broadly with Aboriginal 
groups and industry because, ultimately, I do not want an act that is subject to election to election, which creates 
uncertainty around the approvals processes. I think we are at a point now at which, broadly, people agree. There is 
broad agreement with the draft principles around what the new heritage regime will look like. We are drafting the bill 
now. I hope that when we come back after the winter recess, we will be able to introduce that bill into Parliament. 

What has been interesting about the recent debate, member for Pilbara—the debate has been incredibly emotional 
because of what has happened to the PKKP in particular—is that it has awakened people to the section 18 process 
about which they did not have a lot of knowledge. Importantly, it has elevated the importance of Aboriginal 
sites in our broader identity. I am really quite pleased by that. I have noted with some interest the response from 
shareholders, particularly from Rio Tinto, BHP and other large publicly listed companies, who clearly want to 
understand what happens and how they can engage with Aboriginal people and protect cultural sites as part of how 
they invest their money. 
Suffice it to say, no-one in this Parliament supports the current regime. We are going to amend the act, which is 
a platform that the Labor Party took to the election. When we come back after the winter recess, I hope the 
introduced legislation will receive broad support. I listened in part to the debate on this issue yesterday in the other 
place and there seems to be a broad appetite for a new regime, very much on the principles that we have taken to 
industry and Aboriginal groups, and one that will elevate traditional owners and bring them to the core. In the end, 
it is their heritage; they own that heritage and we need to protect it on their behalf. 
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